
The following is a suggested guide for suicide risk assessment 
for mental health clinicians in local jails. The last page of the guide 
was formatted so that it can be used as a vehicle for providing feedback 
to corrections and medical staff.
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WHAT CONSTITUTES LEGAL 
DANGEROUSNESS FOR PURPOSES
OF MENTAL HEALTH 
COMMITMENTS AND RETENTIONS

John V. Tauriello, Esq.
John Oldham, M.D.
(February, 1996)

Since 1994, New York appellate courts have handed down deci-
sions which have clarified the concept of dangerousness for the
purposes of mental health commitments. Beginning with Matter
of Larry Hogue 187AD 2nd 230 (Second Department 1993),
the Appellate Division found that a patient’s almost 30-year his-
tory of mental illness, noncompliance with treatment upon
release and dangerous behavior could be factored into a deci-
sion to involuntarily retain that patient. The court found
persuasive the evidence that, although the patient’s external
behavior improved in a structured setting wherein he took his
medication, he was invariably non-compliant with the treatment
program upon release from a psychiatric hospital. The non-
compliance led to a deterioration of his mental state to the point
where he engaged in substance abuse and activities dangerous
to himself and others.

Shortly after Hogue, two other cases were decided by the Court
of Appeals (New York’s highest court) which allowed evidence of
the extensive history of the patient’s hospitalization, release and
subsequent deterioration to be used to retain CPL 330.20
patients (persons who are not responsible for otherwise criminal
acts due to mental disease or defect). In March, 1995, the Court
of Appeals endorsed the idea that a person can be found to be
“currently” dangerous to himself or others so as to remain hospi-
talized, even though that person is stabilized while confined in
the hospital, Matter of George L., 85 NY2d 295 (1995). The
court reasoned that in construing the word “currently” such analy-
sis necessarily involves an assessment of a person’s future
dangerousness. The prosecution can meet its burden of proving
that an individual poses a current threat and is dangerous:

“ by presenting proof of a history of prior relapses into violent
behavior, substance abuse or dangerous activities upon
release or termination of psychiatric treatment, or upon evi-
dence establishing that continued medication is necessary
to control defendant’s violent tendencies and that defendant
is likely not to comply with prescribed medication because
of a prior history of such non-compliance or because of
threats of future non-compliance.”

The court analysis of factors which can be considered when
evaluating a patient’s dangerousness (as stated in the above

excerpt) is consistent with current OMH practice for evaluating
a person’s dangerousness.

In December, 1995 the Court of Appeals issued another opinion,
In the Matter of Francis S., concerning a CPL 330.20 patient
who had been retained as a track 2 insanity acquittee, i.e. men-
tally ill but not suffering from a dangerous mental disorder. Mr. S.
had been released pursuant to an order of conditions. Due to his
history of non-compliance with the order of conditions, his psy-
chiatric history and numerous arrests while released under an
order of conditions, the Commissioner moved for a recommit-
ment to a secure facility. At his hearing, all of the psychiatrists
agreed he had a mental disorder, but were in disagreement as
to whether or not he currently suffered from a dangerous mental
disorder. A lower court found that due to his hospitalization and
enforced medication he was not currently dangerous, and there-
fore, could not be recommitted. The appellate court reversed this
finding of the trial court, stating that S.’s temporary stabilization in
the hospital did not preclude a finding of current dangerousness.
The appellate court held that S.’s history of prior relapse into vio-
lent behavior, of recurrent substance abuse, and
non-compliance with treatment programs upon release, were all
factors to be considered in reaching a conclusion of present dan-
gerousness. The Court of Appeals upheld the appellate court.

Though George L. and Francis S. involved CPL 330.20
patients, the reasoning allowed by the court may be applicable
in civil retentions. The Larry Hogue decision did involve a civil
patient. Thus absence of violence in the hospital, while a factor,
does not by itself prove a patient is not dangerous. Opinions
concerning dangerousness should be based upon a variety of
factors, including the person’s history of dangerous conduct and
the environment to which the person will move. Clinicians
should be prepared to assess and describe risks as best as
possible, taking the individual’s history both medical and crimi-
nal into account. For example, while Mr. S. did not engage in
life-threatening behavior when out on his order of conditions, he
was constantly arrested for misdemeanors and low-level
felonies which were generally a result of mental illness and/or
chemical abuse. This pattern of arrest was a significant factor in
the court’s decision to recommit him.

myriddn
CPL 330.20

myriddn
CPL 330.20

myriddn
CPL 330.20

http://assembly.state.ny.us/leg/?cl=25&a=48
http://assembly.state.ny.us/leg/?cl=25&a=48
http://assembly.state.ny.us/leg/?cl=25&a=48



